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Docket Entries 
In The United States District Court 
Complaint, filed 1-16-67 


Motion of plaintiff for injunction, filed 1-16-67 


Request of plaintiff for temporary injunction, 

filed 1-16-67 
Motion of plaintiff for declaratory judgment, with 
accompanying affidavit filed 2-13-67 
Order denying motion of plaintiff for . | declaratory 
‘jad ements entered 2-27-67 
Amendment To Complaint, filed; 3-2-67 | : . 
Motion of defendant to emies. filed 3-24-67 } 
Reply of plaintiff to defendant's motion to dismiss, 
filed 3-27-67 


"Memorandum of Law" in support of defendant's motion 
4 | 


to dismiss, filed 3-31-67 

tClarification of Issues" by plaintiff, filed 4.-6-67 

Order dismissing complaint with predudice. 
entered: 4-6-67 


Notice of appeal of plaintiff, filed 6-1-67 


United States District Court 
For The District Of Columbia 
William R. smith, ) 
Plaintiff 


) 
) 
) 


Ve Civil Action Number 
United States Government 109 67 
Defendant ) 
Complaint For Injunction 

c William R. Smith, hereafter designated as the 
Plaintiff, residing at 724 3rd Street, Northwest, A- 
partment 406, do charge the United States Government 
with contributing to a conspiracy which has resulted 
in direct loss of income to me. 

On November 26, 1963 the plaintiff Published a 
literary work entitled The Green Mirror which is es- 
sential evidence in establishing the fact that Presi- 
dent John Fitzgerald Kennedy was killed as the re- 
sult of an organized plot. Two thousand copies of 
the work were pranted , of which 300 copies were ul- 
timately sold and approximately 400 more were given 
away Pursuant tO various promotional and advertising 
schemes. Pinanedally, The Green Mirror was a _ total 


loss. 


A copy of the above mentioned work was sent to 


the President's Commission on The Assassination of 
President Kennedy. Nevertheless, the Commission found 
officially that there was no evidence of lconspiracy 
in the assassination of President Kennedy. | 
The Commission also found that a man, lee Harvey 
Oswald, acting alone, did commit the assassination. 


The Commission made these findings in ispite of 


the fact that the evidence presented before; it indi- 


cated that: 


(1) Lee Harvey Oswald was not involved in the 
assassination of President Kennedy. ! 
(2) President Kennedy was killed as the result 
of an organized plot. 
(3) The shot which killed President Kennedy 
| 


was fired by Mrs. Jacqueline Kennedy. 
: | 


Further, persons connected with the Justice De- 
partment did conspire to suppress evidence in the 


| 
assassination and to distort the meaning of evidence 


Presented before the Commission. 
On July 8th, 1965 the plaintiff published a work 
entitled The Acts Of The Apostates which further de- 


veloped the theme of conspiracy in the Kennedy as- 


Sassination. Approximately 30 copies were  spold and 


approximately 150 more were given away pursuant to 
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Ve Civil Action Number 


) 
) 
) 
United States Government } 109 167 
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Defendant 
Complaint For Injunction 

I, William R. Smith, hereafter designated as the 
Plaintiff, residing at 724 3rd Street, Northwest,  A- 
partment 406, do charge the United States Government 
with contributing to a conspiracy which has resulted 
in direct loss of income to me. 

On November 26, 1963 the plaintiff published a 
literary work entitled The Green Mirror which is es- 
sential evidence in establishing the fact that Presi- 
dent John Fitzgerald Kennedy was killed as the re- 
sult of an organized plot. Two thousand copies of 
the work were printed, of which 300 copies were ul- 
timately sold and approximately 400 more were given 
away pursuant to various promotional and advertising 
schemes. Financially, The Green Mirror was a total 
loss. 


A copy of the above mentioned work was sent to 


the President's Commission on The Assassination of 


President Kennedy. Nevertheless, the Commission found 


officially that there was no evidence of conspiracy 
in the assassination of President Kennedy. | 
The Commission also found that a man, lee Harvey 
Oswald, acting alone, did commit the assassination. 
The Commission made these findings in spite of 
the fact that the evidence presented before | it indi- 
cated that: | 
(1) Lee Harvey Oswald was not involved in the 
assassination of President Kennedy. 


(2) President Kennedy was killed as the result 


of an organized plot. 


(3) The shot which killed President Kennedy 


was fired by Mrs. Jacqueline Kennedy. 
Further, persons connected with the 
Partment did conspire to suppress evidence 
assassination and to distort the meaning of evidence 
Presented before the Commission. 


On July 8th, 1965 the plaintiff Published a work 
entitled The Acts Of The Apostates which further de- 


| 
veloped the theme of conspiracy in the Kennedy as- 


Sassination. Approximately 30 copies were sold and 


approximately 150 more were given away pursnant to 


various promotional and advertising schemes. 

On May 23rd, 1966 the plaintiff published a book 
entitled Assassination By Consensus, ‘which is . the 
most complete and the most accurate account of the 
Kennedy assassination ever published. One hundred cop- 
ies of this work were printed originally of which 
approximately 60 copies were sold and approximately 


20 more were given away pursuant to various promo- 


tional and advertising schemes. A second printing of 


475 copies was made and the remainder of the first 
printing was discarded in favor of the more profes~- 
sional second printing. Approximately 25 copies have 
been sold from the second printing. 

On August 22, 1966 an advertisement appeared in 
the Washington Post and Times Herald relating to a 
work entitled Rush To Judgment. From August unto the 
Present Rush To Judgment has dominated the national 
best seller list. The work is based on an erroneous 
interpretation of the evidence of conspiracy in the 
Kennedy assassination and this interpretation is made 
credible precisely as a result of the fact that the 
Published findings of the President's Commission are 
at variance with any reasonable interpretation of the 


evidence presented to it. 


The free press and the good sense of ‘the Ameri- 
can people will eventually expose the errors of Rush 


To Judgment. 


In the meantime, a situation has been created 


which places the plaintiff at a competitive disadvan-~ 


tages Heavily financed publications, taking advantage 


of the public interest in this subject, disseminate 

| : 
error after error to hungry readers. The | plaintiff, 
on the other hand, whose capital reserve is entirely 


dependent upon money earned from a job which has 


nothing to do with publishing, must rely |; upon sys- 
tematic advertising before a limited audience until 
| 


such time as he has the financial resources to pro- 


mote his work on a larger scale. 
On Friday, January 13, 1967, the plaineice was 
informed by Mr. William Brower who works in the 
auditing department of the O'Donnellts Sea Grill lo- 
cated at 1228 E Serese, Northwest (District ‘of Colum- 
bia) where the plaintiff is employed as a lwaiter 
that the Internal Revenue had placed a levy against 
the plaintiff's salary in order to liquidate a 
liability of $135.00. Previously the Plaintiff 


informed the Internal Revenue Service that | he 


not in a position to pay the tax and that he 


willing to come to the District office to discuss 
the matter. The response of the Internal Revenue 


Service was to send a notice of possible seizure 


which was followed by the action mentioned above. 


As implied above, the reason the plaintiff is in 
no position to, discharge this obligation is that he 
is attempting to operate a business on very limited 
resources a business, the expansion of which has 
limited largely as a result of the illegal  activi- 
ties of the United States Government. 

The plaintiff entered the publishing business with 
no thought in mind of the possible assassimtion of 
an American President. Nor did he remain in the 
publishing business for the specific purpose of ex-= 
Ploiting the sinister aspects of the Kennedy Assassi- 
mation. His purpose was and remains to earn the 
best possible honest living that he is capable of 
in accordance with his abilities, 

If circumstances force him to bring out the sor- 
did aspects of the Kennedy assassination in an argu- 
ment of this fashion, they are not of his making. 
At the very least, he has written a modest account 
of the Kennedy assassination and the only account 


that is based on the most authentic information a- 


He did not invent tales of people hiding on hills 
| 


and behind bushes simply to satisfy the ‘appetite of 


a curious public. 


The plaintiff therefore moves that the Bureau of 
Internal Revenue be enjoined from interference with 
any income entitled to him until such time as he 
has sufficient independent capital to promote the 
sale of the work Assassination By Consensus; or, al- 
ternately, until the Government of the United States 


adjusts its official findings in connection with the 


Kennedy assassination to correspond with the evidence. 


In addition, the plaintiff moves, should the Gov- 


ernment elect the latter course, that a reasonable 
| 


time be allowed him to adjust any settlement with 
the Internal Revenue Service to a schefule that 
takes into account obligations that he has already 
incurred. 


(Signed) William R. Smith 
intiff 


Motion For Injunction 
Whereas on November 26, 1963 the plaintiff pub-= 


lished a book entitled The Green Mirror which is 
essential evidence in establishing the .fact that 
President John Fitzgerald Kennedy was killed as the 
result of an organized plot. 

Whereas the above mentioned work was sent to the 
President's Commission on the Assassination of Presi- 
dent Kennedy after that body had begun its delibera- 
tions. 

Whereas the President's Commission stated official- 
ly that there was no evidence of conspiracy in re- 
lation to the Kennedy assassination. 

Whereas persons associated with the Justice De- 
Partment did conspire to suppress evidence in the 
assassination of President Kennedy and to distort the 
Meaning of evidence presented before the Commission, 

Whereas on July 8, 1966 the plaintiff did pub- 
lish a literary work entitled The Acts of The Apos- 


tates which further developed the theme of conspiracy 


in the Kemmedy assassination. 


Whereas on May 23rd, 1966 the plaintiff did pub- 
lish a literary work entitled Assassination By Con 


Consensus which establishes facts of the Kennedy as- 


sassination at variance with the findings of the 
President's Commission. | 

Whereas the sale and promotion of this work have 
been inhibited as a result of illegal activities on 
the part of the United States Government , 

Whereas the Internal Revenue Service has made a 
levy against the plaintiffts salary making the sale 
and promotion of Assassination By Consensus even more 


difficult. 


Whereas the above facts are stated 
action filed with this court. 

The plaintiff moves that the Bureau “of Internal 
Revenue be enjoined from interference with any income 
entitled to him until such time as he | has suffi- 
client independent capital to promote the sale of the 
work Assassination By Consensus; or, alternately, un- 
til the Government of the United States jadjusts its 


official findings in connection with the [Kennedy as- 


Sassination to correspond with the evidence, 

In addition, the plaintiff moves, should the Gov- 
ernment elect the latter course, that a | reasonable 
time be allowed him to adjust any eet ianene with 
the Internal Revenue Service to a schedule which 


takes into account obligations that he has’ already 
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incurred. 


(Signed) William R. Smith 
aintif 


January 16, 1967 


Request For Temporary Injunction 


Whereas the Internal Revenue Service has made a 
levy against the salary of the plaintiff, 
Whereas the plaintiff has filed a civil action 
contesting the action of the Internal Revenue Serv- . 
ice. | 
The Plaintiff asks that ° the :Internal . Revenue 
Service be temporarily enjoined from interference with 
any income due him until such time as the prelimi- 
nary arguments in the above mentioned gauss can be 
heard in this court. 
The plaintiff also asks that the Internal Revenue 
Service be required to refund any income already 
seized pending the outcome of the prelimimry hear~ 


ing. 


January 16, 1967 


| 
(Signed ) William R. Smith 
aintift. 
| 


Motion For Declaratory Judgment 

Whereas William R. Smith, the petitioner 
above entitled action, filed a complaint on 
lé6th, 1967 alleging conduct on the part of 
fendant injurious to the petitioner. 

Whereas the petitioner complains of additional in- 
juries to the petitioner resulting from actions by 
the defendant. 

Whereas all of the grievances of the petitioner 

hereinabove expressed are set forth and explained 

detail in the affidavit accompanying this motion. 

The petitioner asks a declaratory judgment against 
the defendant granting relief to the Petitioner in 
the sum of one hundred thousand dollars ($100,000.00). 


(Signed ) William R. Smith 
aintiff 


February 13, 1967 


Affidavit In Support Of 
Petitioner's Motion For Declaratory Judgment 

A complaint was filed in this Honorable Court by 
the petitioner in the above entitled action, William 
R. Smith, on January 16, 1967 alleging conduct on 
the part of the defendant, injurious to ‘the peti- 
tioner, herein set forth and described as follows. 

On or shortly after September 24, 1964, the U- 
nited States Government, under the seal ‘of | the Pres- 
ident of the United ghates, published a report enti- 
tled "Report Of The President's Commission | On The 


Assassination Of President Kennedy", 


Among the conclusions to be found in the Report 
| 


were the following: | 

(1) A man, Lee Harvey Oswald, acting alone, 
did commit the assassination of President Kennedy, 

(2) There was no evidence of conspiracy, for- 
eign or domestic, in relation to the assassination 
of President Kennedy, 

These conclusions were contained in the Report in 
spite of the fact that the petitioner sent to the 
President's Commission on The Assassination [of Presi- 
dent Kennedy, hereafter referred to as the Commis— 


sion, a copy of "The Green Mirror" along | with an 
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appropriate explanation. "The Green Mirror’ is a lit- 
erary work, written and published by the petitioner, 
which when considered along with the appropriate ex- 
planation furnished the Commission by the petitioner, 


constitutes prima facie evidence of conspiracy in the 


assassination of President Kennedy. Further, sufficient 


evidence was presented to the Commission, in addition 
to and independently of "The Green Mirror" to estab= 
lish the fact that President Kennedy was killed as 
the result of an organized plot. 

The petitioner also alleged that persons connected 
with the Justice Department of the United States did 
conspire to suppress evidence relating to the assas-~- 
sination of President Kennedy and to distort the 
Meaning of evidence presented to the Commission. Spee 
cifically, the Petitioner was referring to a report 
issued by the Department of Justice on June 3rd, 
1964 relating to an investigation of allegations con- 
tained in a book entitled ‘Who Killed Kennedy (7) 17 
by Thomas H. Buchannan. 

The petitioner alleged that the above described 
activities on the part of-the defendant -had an in- 
hibiting effect on the sale of three successive lit- 


erary works written and published by the petitioner 


iy 


entitled respectively: (1) "The Green Mirror"; (2) 
"The Acts Of The Apostates"; and (3) "Assassination 
By Consensus"; thus causing to the petitioner direct 
loss of income. 

Petitioner also alleged that the loss of income 
resulting from the above described actions on the 


Part of the defendant created a condition in which 


the petitioner was in no position to discharge com= 


| 
Pletely the petitionerts Federal income tax liability 


for the year 1965; whereupon, on January | 13, 1967 


the petitioner was informed that a levy had been 


instituted against the petitioner's salary by the In- 


ternal Revenue Service to liquidate the remainder of 


the petitioner's Federal income tax liability for the 


year 1965. 


The petitioner sought relief as follows: 


(1) Petitioner sought a preliminary | injunction 


to enjoin the Internal Revenue Service from Pproceed- 
ing with the levy against the Petitioner's salary. 
(2) Petitioner sought a refund of | money to 
the petitioner that had been seized by tis Internal 
Revenue Service pursuant to said levy. | 
(3) Petitioner sought an injunction to enjoin 


the Internal Revenue Service from interference with 
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any income to which the petitioner should be enti- 
tled until such time as the petitioner should be in 
a position to independently promote the sale of the 
last of the above named publications of the peti- 
tioner, "Assassination By Consensus"; or alternately; 
until such time as the Commission should adjust its 
findings in relation to the Kennedy assassination to 
correspond with the evidence. 


A hearing on the motion of the petitioner for a 


preliminary injunction was granted by this Honorable 


Court February 10, 1967 and the petitioner's motion 
was denied, the court not regarding as pertinent the 
fact that the petitioner's inability to discharge the 
petitioner's Federal income tax liability for the 
year 1965 resulted from a series of actions on the 
part of the defendant at such a time when the Pe~ 
titioner was not held liable to any indebtedness to 
the Internal Revenue Service. 

Whereupon, the petitioner concludes = since it is 
commonly hela that taxes must be paid before equita- 
ble can be granted on complaint of taxpayer -~ that 
there is no remedy at law for the Petitioner a- 
gainst the activities of the Internal Revenue Service 


and the petitioner therefore leaves the disposal of 


16 


any Pending motion of the petitioner from January 


16th, 1967 to the discretion of the defendant and 


this Honorable Court. 
For a further, second, separate and distinct 
cause of action, petitioner alleges: 


(L) Petitioner repeats and realleges as part 


of this cause of action, all the allegations con- 
tained in the original brief as hereinabove set 
forth. 

(2) Petitioner alleges that 
loss of income the petitioner suffered 
capital gains as a result of the above 
described activities of the defendant. 

(3) Petitioner alleges that the defendant know- 
ingly and willfully created the basis for | controversy 


on the subject of the assassination of | President 


(of an in- 


Kennedy which resulted in the development 
dustry functioning in direct competition with the pe- 
titioner. | 

(4) Petitioner alleges that the defendant cone 
tributed directly to the petitioner's loss | of reputa- 
tion for solvency. 

(5) Petitioner alleges that the actions of the 


defendant perpetrated a condition in which the peti- 


17 


tioner was forced to live. for an extended period 
on a standard far lower, from an economic stand-~ 
point, than that which the petitioner would have en- 
joyed had the relevant actions of the defendant not 
taken place. 

(6) Petitioner alleges that through various 
subtefuges and furtive devices the defendant compounds 
all the petitioner's grievances as hereinabove set 
forth and adds to the injuries suffered by the Ppe- 
titioners 

Where in consideration of the grievances of the 
petitioner hereinabove set forth, the petitioner asks 
a declaratory judgment granting relief in the sum of 
one hundred thousand dollars ($100, 000, 00) to the pe- 
titioner on the condition that any question of fact 
or facts relating to the material contained in this 
affidavit and arising on challenge by the defendant 
be first properly determined in this court. 

Petitioner deems the remedy prayed for sufficient 
at law to preclude further litigation on the initia- 
tive of the petitioner in relation to the above en- 
titled action or any controversies arising therefrom. 


(Signed) _ William R. Smith 
aintiff 


February 13, 1967 


Order 
Upon consideration of the motion of plaintiff for 


declaratory judgment filed herein 2-13-67, ‘it is this 


27th day of February, 1967, ordered that) 


motion be, and the same hereby is denied, 


Robert __M, Stearns, Clerk 
| 
By Sheila Hagen 
Deputy Clerk | 


Matthew Fe. McGuire 
residing udge 


Amendment To Complaint 


(1) The petitioner in the above entitled action 
amends his complaint so that: 

(A) The petitioner's affidavit filed in this 
court on February b, 1967 and entitled taAffidavit 
In Support Of Petitioner's Motion For Declaratory 
Judgment" be hereafter incorporated into the original 
complaint. 

(B) The motion for declaratory judgment be 
stricken from said affidavit. 

(C) The case be heard on its merits 
case for equity under the Tort Claims Act. 

(D) The character of the relief sought ~~ be 
changed from injunctive relief to that of a finan- 


cial judgment against the defendant in the sum of 


two hundred and fifty thousand dollars (250,000.00), 


(2) Since no new allegations are made herein, 
the petitioner asks that no extension of time be 
granted the defendant to reply on the merits of 
petitioner's allegations. 


‘ (Signed) _ William R. Smith 
March 2, 1967 intif 


Motion To Dismiss 


The United States of America, by its attorney, 


David G. Bress, United States Attorney for the Dis- 
trict of Columbia, pursuant to the authority of 
Rules 12(b) (2) and 12(b)(6) of the Federal Rules of 
Civil Procedure, moves the Court for an order dis- 
missing the complaint Hepes as sienna, with preju- 
Give, on the grounds that the Court lacks jurisdic- 
tion over the subject matter and the plaintiff has 


failed to state a claim for which relief can be 


| 
(Signed) _ Mitchell Rogovin 
Ssistant Attorney enera, 
Tax Division 
(Signed ) Fred Be. Ugas 


Chief, enera itigation 
Section 


(Signed) Robert: E. Ferguson 
Attorney, Getarat Titi gation 


Section 


granted. 


(Signed) David G.  Bress 
United States Attorney 


Of Counse 


Memorandum Of Law 

(Page re Paragraph 2) e+ Whatever the basis 
for plaintiff's complaint with regard to the afore- 
mentioned federal tax levies, it is clear that the 
Court would not have jurisdiction over such a com- 

Plaint. 28 U. S. C., Section 2680(a) states: 
The provisions of this chapter and section 

shall not apply to «ee 

(c) Any claim arising in respect of the 
assessment or collection of any tax or customs 
ek Pd the detention of any goods or mer= 


chandise by any officer of customs oor excise 
or any other law enforcement officer, 


(Signed) Mitchell Rogovin 
Assistant ttorney nera 


Tax Division 


(Signed) Fred -B.  Ugast 
ief, nera Ltigation 


Section 


(Signed) Robert E. Ferguson 
Attorney, 


General Litigation Section 


(Signed) David G. Bress 
nite tates ttorney 


Of Counsel 


Clarification of Issues : 

(1) In respect to the above entitled . action, 
complaint did not arise and does not rest tin re- 
Pect of the assessment or collection of 
customs duty, or the detention of any goods or mer- 


chandise by any officer of customs or excise or any 


other law enforcement officer." 


(A) Paragraph 1 of the original | complaint 


complaint states, "I, William R, Smith, | hereafter 
designated as the plaintiff, ... do. charge the U- 
nited States Government with contributing to a  con- 
sPiracy which has resulted in direct loss of income 
to me." | 


(B) The. complaint did: arise out of the fact 


that President Kennedy was killed as the result of 
an organized plot, involving private Persons, which 
compromised the personal and property rights of the 
Plaintiff and that the failure of the Government to 
act on the evidence of conspiracy left the plaintiff 
in a state of financial distress. | 

(2) While jurisdiction for the entertainment of 
the suit, as amended, does rest on Title 28 U.S.C., 
Section 1346 (b), the exemptions cited by the defen- 
dant under Title 28 U.S.C., Section 2680 (a) do not 


23 


restrict the power of the court to entertain a suit 
of this nature. In Panella v. United States, (216 F. 
2d, 622) the United States Court of Appeals for The 
Second Circuit held that "the object of the court 
in construing the meaning of the Tort Claims Act 
should be to read the act so as to make it . con= 
sistent and equitabie, in which the court should be 
untrammeled by any rule of strict or liberal  con- 
struction. 

(3) In asserting a claim under Section 1346 (b), 
the legitimacy of the plaintiff's claim is based up- 
on the facts that: 

(A) The erroneous conclusions of the Warren 
Commission created an official barrier to recovery 
from private persons by the plaintiff for personal 
injuries that he had already suffered inasmuch as 
the assassination itself resulted from a conspiracy 
involving private parties and did injury to the 
rights and property of the plaintiff. 

(B) As stated in the plaintiff's oral argument 
before the Court (although the plaintiff does not 


necessarily ask that judicial notice be taken of the 


argument), members of the Warren Commission did col- 


laborate with Mark lane, author of Rush To Jud ment , 


2h 


to introduce into the official record an exhibit en- 


titled "Helen Markham, Exhibit Number 1", which rend- 
ered completely without merit the contention that lee 
Harvey Oswald was the slayer of Officer Jd. Tippit. 
The Warren Report nevertheless stated that | the evi- 
dence supported the contention that lee Harvey Oswald 
was the slayer of Officer J. Tippit. This! collabora- 
tion, then, served to endow the book Rush To Judg- 
Ment with an authority which it would not normally 
have possessed and diverted a major portion of the 
literary market to the detriment of the Plaintiff. 

(4) It is the latter allegation, an | allegation 
of tort feasance within the meaning of tle statute, 
still remaining to be proved by the plaintiff, upon 
which the plaintiff has assessed the value of his 
claim for liquidated damages. | 

(5) Liability of the United does not | rest upon 
the malfeasance of its employees, but ipa | the offi- 
ial conclusions of the Warren Report resulting from 
the failure of the Commission members to | exercise 
due care in the execution of Executive Order Number 


11130 of November 29, 1963. 


(Signed) _William R. Smith 
4-6-67 P ti 


Order 
After due consideration of defendant's motion to 
dismiss, together with the memoratdum in support 
thereof, and after further - consideration of the 


Pleadings filed herein, it is hereby 
ORDERED that the complaint, as amended, be and 


it is hereby, dissmissed with prejudice. 


(Signed) Bernita S. Matthews 
nite tates Vistrict 
4-6-67 Judge 


Notice Of Appeal | 
(1): ‘Notice is . hereby « given that. . William wo Re 


smith, the plaintiff in the above entitled action, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the order dismis-~ 
sing the complaint with prejudice, entered in this 
action on April 6, 1967. 

(Signed) William R. Smith 
61-67 nt 3 


Brief For Appellant 


iad 
United States Court Of Appeals 
For The District Of Columbia Circuit 
William R. Smith, 


Appellant 


versus : Case Number 21121 


United States of America, 


Appellee 


Appeal from Order Dismissing Complaint 
with Prejudice in 
The United States District Court 
For The District Of Columbia 
Names And Addresses of Counsel 
William R. Smith, > 724 3rd Street, Northwest 
Appellant Pro Se Apartment 406 
Washington, D.C. 20001 


Richard M. Roberts, 
Esquire United States Department 
And of Justice 
lee A. Seclcon: RMR: LAJ: FXGrossi: mae 
Esquire 5 - 16 - 623 


Attorneys For Appellee : Washington, De C. 


Statement Of Question Presented 


The. question is whether in a suit brought a- 
Zainst the United States because of injuries suffered 


by appellant growing out of failure of the United 


States to act on the evidence of conspiracy in the 


assassination of President Kennedy, the case should 
should have been dismissed and dismissed with prejue 
dice on unspecified grounds before a hearing had 


been granted on the merits of the action. 


William R. Smith, 


Appellant 

versus 
United States Of America 
Appellee 
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Jurisdictional Statement 


The District Court had jurisdiction over the sub- 


ject matter of the original complaint by virtue of 


the Act of September 6, 1966, P. lL. 89-554, Section 
1, 80 State 392, Ue. Se Co Ae Title 5, Section 70h, 


which states: "Agency actions made reviewable by 
statute and final agency action for which there -is 
no other adequate remedy in a court. are subject to 
judicial review." 

The complaint (JA 2) charges that the Warren Com- 
mission, created by Executive Order Number 11130 of 
November 29, 1963 to investigate the assassination of 
President Kennedy, failed to develop conclusions which 
corresponded to the evidence presented to it; and 
the plaintiff asked as one of the alternative reme- 
dies that the United States alter its official find- 
ings in relation to the Kennedy assassination to 
correspond with the evidence. Quite obviotisly there 
was no alternative to judicial review since the War- 
ren Commission was no longer in existence when the 
action was commenced. 

Section 703 of Title 5 ‘Us:Se Ce Ae ; Py ly 89= 
554 (supra), designates the forum for a Proceeding of 
the type discussed as "ss. a court specified by 


Statute eee% or %.. a court of competent Jjurisdic- 
tion." In either case this would include the Dis» 
- trict Court since by the Act of of June 25, 19,8, 
Ce 646, Section 1, 62 Stat. 932; September 3, 195k, 
Ce 1263, Section 42, 68 Stat. 1241; September 9; 
1957, Pe Le 85 ~ 315, Ue Se Ce. Ae Title 28, Section 
1343: "The District Court shall have original jurise 
diction of any civil action authorized by law to be 
commenced by any Person: 
(1) to recover damages for injuries to his 

Person or property, or because of the depriva~ 
tion of any right or privilige of a citizen of 

the United States, by any aet done in further- 
ance of any conspiracy mentioned in! Section 1985 

of Title 42," 
Such a conspiracy, cognizable under | the above 
statute, would exist "if two or more persons in any 
State or territory conspire to prevent by force, in+ 
timidation, or threat, any person from accepting or 
holding any office, trust, or place of confidence 
under the United States, or from atachat pire any du- 
ties thereof; or to induce by like means any offi+ 
cer of the United States to leave any ‘State, dis- 


trict or place, where his duties as an officer are 


required to be performed, or to injure him in his 
Person or property on account of his lawful dis~ 
charge of the duties of his office, or while ene 
gaged in the lawful discharge thereof, or to injure 
his property so as to molest, interrupt, hinder, or 
impede him in the discharge of his official duties." 
{Act of July 31, 1861, o. 33, 12 Stat. 2843 April 
20, 1871, o. 22, Section 2, 17 «Stat. 135 R. S. 
1980; Us. Se Ceo Ae Title 42, Section 1985, ) 

Thus it is sufficient for the Court's jurisdic~ 
tion to state that the cause of action derived. from 
acts committed in furtherance of a conspiracy to 
assassinate. the President of the. United States. 

Finally, the District Court had jurisdiction over 
the complaint because the United States was named 
defendant in an action contesting a final action 


an agency of the Executive Department, The agency 


question, the Warren Commission, was no longer 


existence when this action was filed, but the scope 
of its authority can be ascertained from this pore 
tion of Executive Order Number 11130: All  kxecutive 
departments and agencies are directed to furnish the 
Commission with such facilities, services and coopera- 


as it may request from time to time," 


The Court's jurisdiction over the original come 
Plaint in the final instance was based ‘upon the Act 
of June 25, 1948, Ce 616, 62 Stat. 9333 as amended 
October 31, 1951, ce 655, Section 50 (), 65 States 
7273; duly 30, 1954, c. 648, Section 1, 68 State 
589; July 7, 1958, Pe La 85 - 508, Section 12 (e), 
72 State 348; August 30, 1964, Pp, L. 88 - 519, 78 
Stat. 699; November 2, 1966, P. lL, 89-719, Title II 
Section 202 (a), 80 Stat. 11483; Ue S. Ce Ae Title 28 


Section 1346 (a) which states in part: The District 


Court shall have original jurisdiction, | concurrent 
with the Court of Claims, of | 
| 
"se. (2) any .«.. civil action or claim against 


the United States, not exceeding $10,000,00 in a- 


mount, founded either upon the Constitution, or 


Act of Congress, or any regulation of an executive 


department, or upon any express or implied contract 


with the United States, or for liquidated or unligq- 
uidated damages in cases not sounding in torte™ 

The District Court had jurisdiction lower the mo= 
tion for declaratory judgment upon waiver by the 


Plaintiff - appellant of all motions Pertaining to 


Federal. taxes in his affidavit accompanying said mo- 


tion, Jurisdiction in this instance was| based upon 


the Act of June 25, 1948, ceo 646, Section , 1, 62 
State 96.5 revised May 24, 1949, ce 139, Section 
lll, 63 Stats 105; U. S.C. Ae Title 28, Section 
2201; which states: "In a case of actual controversy 
within its jurisdiction, except with respect to Fed 
eral taxes, any court of the United States may de- 
clare the rights and other legal relations of ny 
interested party seeking such declaration, whether or 
not such relief is or could be sought. Any such 
declaration shall have the force and effect of a 
final judgment and shall be reviewable as suche" 

(The motion for declaratory judgment and the af- 
fidavit in support thereof are to be found in the 
Joint Appendix at JA 12 and JA 13 respectively.) 


The District Court had jurisdiction over the a- 


mended complaint under the Act of dune 25, 1948, c. 


646, 62 State 933, as’ amended and revised to Novem- 
ber 2, 19%6 into PL 89 - 719, Title II, Section 
202 (a), 80 Stat. 1148; U. S.C. A. Title 28 Section 
1346 (b); which states in part: "Subject to the pro- 
visions of Chapter 171 of this title ... the dis- 
courts eee shall have exclusive jurisdiction of civil 
actions on claims against the United States: for 
money damages, accruing on and after January i 1945 


for injury or death caused by the negligent or 
| 


wrongful act or omission of any employee "of: the 
government while acting within the scope of his of- 
fice or employment, under circumstances where the U- 
nited States, if a private person, would be liable 


to the claimant in accordance with the law of the 


Place where the act or omission occurred,” 

The basis for the Court's jurisdiction under the 
above Act is explained in the pleading "Clarification 
of Issues" in the Joint Appendix at JA 23. 

Since this is an appeal from a findl order of 
the District Court dismissing the complaint with 
prejudice, the Appellate Court has jurisdiction under 
the Act of June 25, 1948, Ce 646, Section 1, 

State 929; as amended and revised to aly 7, 
into P, lL, 8 - 508, Section 12 (e), 72 ‘Stay. 
Ue. Se Co Aw Title 28, Section 1291. (The relevant or= 


der is to be found in the ° Joint .. Appendix at 
JA 264) | 


Statement Of Case 

Plaintiff - appellant brought action in the United 
States District Court for The District of Columbia 
against the United States for relief from injuries 
suffered by appellant growing out of failure of the 
United States to act on the evidence of conspiracy 
in the assassination of President Kennedy. 

The complaint (JA 2) alleged: 

(1) that the appellant published a literary 
work entitled The Green Mirror which, when considered 
with an appropriate explanation, constitutes prima fa- 
cie evidence of conspiracy in the assassination of 
President Kennedy; and that the appellant sent a 
copy of said literary work to the President's Com- 
mission on The Assassination of President Kennedy af- 
ter that body had begun its deliberations; 

(2) that the Commission stated in its official 
conclusions that there was no evidence of conspiracy 
in _the assassination of President Kennedy -and that a 
man, lee Harvey Oswald, acting gions; did commit the 
assassination; 


(3) that the Commission arrived at these cone 


clusions in spite of the fact that the evidence 


to it indicated that, 


(a) Lee Harvey Oswald was not | involved in 
the assassination of President Kennedy, 
(b) President Kennedy was killed as the res 
sult of an organized plot, | 
(c) the shot which killed President Kennedy 
was fired by Mrs. Jacqueline Kemedy;3 
(4) that -the sale of: The - Green Mirror was 
inhibited because of circumstances growing ‘out of the 
Plot to kill President Kennedy and the | conclusions 


reached by the President's Commission, 


The complaint also alleged that the appellant 
Published two additional literary works (The Acts Of 
The Apostates and Assassination By Consensus), both 
dealing with the subject of the assassination, and 
that the sale of these works was inhibited for 
causes similar to those that contributed to the 
failure of The Green Mirror, 

Appellant contended that as a result of the a~ 


bove circumstances he was unable to discharge con-= 


Pletely his Federal income tax liability for the 


| 
year 1965 and asked that the Internal Revenue Serv- 
| 


ice be enjoined from Proceeding with a tax levy a- 


gainst his salary instituted to recover on said lia- 


bility; Appellant asked as an alternative ‘ remedy 
that the United States alter its official conclusions 
in relation to the Kermedy assassination to corres 
spond with the evidence, 

A 15 minute hearing was granted on a motion for 
Preliminary injunction by the appellant and the mo-8 
tion was denied. Appellant then moved for a declara~ 
tory judgment (JA -12) granting relief of $100,000,00 
and filed an affidavit in support thereof waiving 
all motions with respect to Federal taxes (JA - 13) 
and alleging additional personal and private injuries. 
The motion was denied before a responsive pleading 
had been served although the appellant made no  wmo- 
tion for summary judgment. Appéllant amended the ori- 
complaint (JA - 20) with a tort claim asking liqui- 


damages in the amount of $250,000.00, Appellee moved 


to dismiss the action on the grounds that the Court 
lacked jurisdiction over the subject matter and that 
the appellant failed to state a claim for which 
relief could be granted, The motion (JA - 21) was 
for a dismissal with prejudice and was supported by 
a subsequent pleading entitled Memorandum of tee, of 
which an excerpt appears in the Joint Appendix at 
JA 226 


Appellant filed a statement asserting /the basis 


for his claim as follows: | 
(1) The assassination of President Kennedy was 
the result of an organized plot which did injury to 
the rights and property of the appellant and _ the 
Conclusions of the Commission's report created an of- 
ficial barrier to recovery by the appellant. 
(2) Members of the President's Commission col- 


laborated with Mark Lane to introduce into the offi- 
cial record an exhibit entitled Helen Markham Exhib- 
it. Number 1 which rendered completely without merit 
the contention that Lee Harvey Oswald was” the assas- 
sin of Officer J. Tippit. Yet the Commission iden- 
tified Lee Harvey Oswald as Officer Tippit's slayer. 
This collaboration served to endow Mr. lane's book, 


Rush_To Judgment with an authority that = it would 


not normally have possessed and diverted § a ma jor 


Portion of the literary market to the detriment of 
the appellant. 

(3) Liability of the United States rests upon 
the erroneous conclusions of the Presidenti's Commis- 
sion, resulting from the failure of the members of 
the Commission to exercise due care in the execution 


of Executive Order Number 11130 of November 29, 1963. 
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The basis for the assessment of the value of appel- 
lant's tort claim along with the foregoing allega- 
tions are to be found in the pleading Clarification 


Of Issues contained in the Joint Appendix at JA 23. 


Upon filing by the appellant of the pleading 
mentioned above, -the motion of appellee to dismiss: 
with prejudice was granted and appellant filed notice 


of appeal to this court. 


Statutes, Regulations, and Rules Involved 
Act of July 1, 1861, c. 33, 12 Stat. 284; 


Pril 20, 1871, cs 22, Section 2, 17 Stat. 13, 
Se 1980; Ue. Se Ce Ao Title 42, Section 1985: nif 


or more persons in any State or territory conspire 
to prevent by force, intimidation, or threat, any 
Person from accepting or holding any office, trust, 
or place of confidence under the United States, or 
from discharging any duties thereof; or to induce by 
like means any officer of the United States to 
leave any State, district or place, weea his duties 
as an officer are required to be performed, or to 


injure him in his person or property on account of 


| 
his lawful discharge of the duties of his office, 


or while engaged in the lawful discharge | thereof, or 
to injure his property so as to moicte, hinder, or 
impede him in the discharge of his official duties; 
sags ete Secs | 

Act of June 25, 1948, ce 646, Section 1, 62 
State 964, as revised May 24, 1949, ce 139, Section 
111, 63 Stat. 105; U.S. Ce Ae Title 2a, Section 


2201: "In a case of actual controversy within its 


jurisdiction, except with respect to federal taxes, 


any court of the United States, upon the filing of 
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an appropriate; pleading, may declare the rights and 
other legal relations of any interested party seeking 
such declaration, whether or not such relief is or 
could be sought. Any such declaration shall have the 
force and effect of a final judgment and shall be 
reviewable as such." 


Act of June 25, 1948, c. 646, 62 State 933 


as revised to November 2, 1966 into P, lL, 89 - 719, 


Title II, Section 202 (a), 80 Stat. 1148, U. S.C. As 
Title 28, Section 1346: 

(a) The District Court shall have original 
jurisdiction, concurrent with the Court: of Claims,- 
of, 

(2) any ... civil action or claim a- 
ainst the United States, not exceeding 
$10,000 in amount, founded either 
Constitution, or any Act of 
upon any express ‘or implied contract with 
the United States, or for liquidated or un- 
liquidated damages in cases not sounding in 
ort. 

(b) Subject to the provisions of Chapter 171 
of this title ... the district courts ... shall 
have exclusive jurisdiction of civil actions on 
claims against the United States, for money: dam- 
ages, accruing on and after January 1, 1945, for 


injury or death caused by . the negligent or 
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act or omission of any employee of; the Govern- 


ment while acting within the scope of his office 


or employment, under circumstances where the U- 


nited States, if a private person, would be lia- 


ble to the claimant in accordance with the law 


of the place where the act or omission Occurred. 


Act of June 25, 1948, ce 646, Section. 1, 62 
State 984; U. Se Ce Aw Title 28, Section 2680 (h): 
"The provisions of es. Section 1346 (b) shall not 
apply to .«,- (h) Any claim arising out | of assault, 
battery, false imprisonment, false arrest, malicious 


prosecution, abuse of process, libel, slander, ~mis- 
‘ | 
representation, deceit, or interference with contract 


rights.‘ | 
Act of June 25, 1948, ce. 646, Secti Ly 62 
State 932 as revised to September 9, 1957 into P, 


Le 85 - 315, Part III Section 121, 71 |! Stat. 637, 
Ue Se C. Ae Title 28, Section 1343: "The District 


Court shall have original jurisdiction of any civil 
action authorized by law to be commenced by any 
Person ese (1) to recover damages for injuries to 
his person or property, or because of | the depriva- 


tion of any right or privilige of a | citizen of 
| 


yy, 


the United States, by any act done in furtherance 
of any conspiracy mentioned in Section 1985 oof Title 
a : : . 

Act of September 6, 1966, P. Le 89 = 554, Section 


i 80 Stat 3923 U. Se Cc. Ae Title 55 Sections 703 7 


(703) Fpym and venue of proceeding. The form 


of Droceeding for judicial review is the special 
statutory review proceeding relevant to the subject 
matter in a court specified by statute, or, in the 
absence or inadequacy thereof, any applicable form of 
legal action, including actions for declaratory judg- 
Ments or writs) of prohibitory or mandatory injunction 
or habeas’ corpus, in a court of competent jurisdic- 
tion. Except to the extent that prior, adequate, and 
exclusive opportunity for judicial review is provided 
by law, agency action is subject to judicial review 
in civil or criminal proceedings for judicial enforce- 
mente 

(704) Actions reviewable. Agency actions made 
reviewable by statute and final agency actions for 
which there is no other adequate remedy in a court 


are subject to judicial review. 


Federal Rules of Civil Procedure. 
Rule 8(a). Claims For Relief. A pleading which 

sets forth a claim for beiter, deo sha 11 contain a 
short and plain statement of the grounds upon which 
the court's jurisdiction depends, unless; the court 
already has jurisdiction and the claim needs no new 
grounds of jurisdiction to support it, vee 


Rule 54 (c)e Demand For Judgment. ee. Except as 


to a party against whom a judgment is | .entered by 
default, every final judgment shall grant the relief 
to which the party in whose favor it is rendered 
is entitled, even if the party has . not demanded 


such relief in his pleadings. 


Executive Order Number 11130 of November 29, 1963. 


Pursuant to the authority vested lin me as 


President of the United States; I hereby appoint a 
Commission to ascertain, evaluate and report upon the 
facts relating to the assassination of “the late 
President John F. Kennedy and the subsequent violent 
death of the man charged with the assassination, The 


Commission shall consist of == 


| , 
The Chief Justice of the United | States, 
Chairman; 


Senator Richard B. Russell; 

Senator John Sherman Cooper; 

Congressman Hale Boggs; 

Congressman Gerald R. Ford; 

The Honorable Allen W Dulles; 

The Honorable John J. McCloy 

The purposes of the Commission are to examine 
the evidence developed by the Federal Bureau of In- 
vestigation and any additional evidence that may 
hereafter come! to light or be uncovered by federal 
or state authorities; to make such further investiga- 
tion as the Commission finds desirable; to evaluate 


all the facts! and circumstances surrounding such as- 


sassination, including the subsequent violent death of 


the man charged with the assassination, and to re- 
port to me its findings and conclusions. 

The Commission is empowered to prescribe 
own procedures; and to employ such assistants as 
deems necessary. 

Necessary exPenses of the Commission are to be 
Paid from the "Emergency Fund for the President", 

All Executive departments and agencies are di- 
rected to furnish the Commission with such facili- 


services and cooperation as it may request from time 


17 


s 
° 
Y 
a 
° 
"m 


Lyndon B. 


Statement Of Points 
(1):'Somplaint should not have been dismissed for 
lack of jurisdiction since the District Court had 


jurisdiction over the subjeot matter of the original 


complaint under the Act of September 6, 1966, — ?. le 


89-~.554, Seotion 1, 80 Stat. 392, . Ue Ss Ce“Ae Title 
5, Section 704; the District Court had jurisdiction 
over the motion for declaratory judgment by the Act 
of June 25, 1948, Ce 646, Section 1, 62 Stat. 964, 
revised May 24, 1949, c. 139, Section 111, 63 Stat. 
105, Us S.C. A. Title 28,° Section 2201; and the 
District Court had jurisdiction over the amended com- 
Plaint under the Act of June 25, 1948, ce 646, 62 
State 933 as revised into the Act of November 2, 
1966, P. Le 89-719, Title II, Section 202 (a), 80 
State 1148, Ue Se Co Ae Title 28, Section 1346 (b). 

(2) Complaint should not have been dismissed for 
failure to state a claim for which relief could be 
granted since plaintiff stated a valid claim within 
the meaning of the relevant statutes. 

(3) Plaintiff having stated a valid claim and 
jurisdiction being conferred by statutes upon the 
District Court, complaint should not have been dis- 
missed before the plaintiff had been granted an op- 
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portunity to astablish his case. 


(4) Complaint should not have been dismissed with 


prejudice since there had been no adjudication on 


the merits. | 


(5) Dismissal with prejudice was improper in an 


order which set forth no grounds for dismissal. 


Summary Of Argument 


This action was brought against the United States 
of America for relief to appellant from injuries 
suffered growing out of failure of the United States 
to act on the evidence of conspiracy in the assas- 
sination of. President Kennedy. Appellant has averred 
that the sale of his three : published literary works, 


The Green Mirror, The Acts Of The Apostates, and 
Assassination By Consensus, has been inhibited by the 


negligence of the Government on the one hand, and 
by the fact that agents of the United States  con- 
tributed to furthering the conspiracy which resulted 
in the assassination of President Kennedy on the 
other. 

The President's Commission on the assassination of 
President Kennedy submitted conclusions which were 
completely contrary to the evidence presented to: it, 
and the Commission was out of existence at the time 
that this complaint was filed. However, since its 


conclusions reflect a final and.-official agency ac@- 


tion, they are subject to judicial reviews In the 


case at bar, a civil action growing out of acts 
committed in furtherance of a conspiracy to assassi« 
nate the President of the United States, the District 
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. Court was the proper court of original jurisdiction 
in which the case should have been heard. 


Since the Court had jurisdiction of the case, it 
| 


was empowered upon the filing of. an | appropriate 
Pleading by the appellant (which, incidentally, waived 


disposition of all motions with respect | to Federal 
| 


taxes) to declare the rights and legal relations of 
the parties to the case. When the Court, at its 


discretion, chose not to do this, appellant amended 
his complaint with a tort claim Appellee filed a 
motion to dismiss and a subsequent Pleading in sup- 


Port thereof entitled Memorandum Of law. 
Upon the filing of the Pleading Memorandum of 
law by the appellee, appellant had a personal right 
to come into court and it was in response to this 
Pleading that appellant particularized the! allegations 


in support of his tort claim Hence, the| allegations 


were properly before the Court; and they (SA 23) were 
sufficient to establish the Court's jurisdiction to 
to hear the amended complaint under U, G.€. A. Title 
28, Section 1346 (b) (Statute given on Page 12) 


| 
Appelleets motion to dismiss set forth failure to 
| 
to state a claim for which relief could! be granted 


as one of the grounds for dismissal, 
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In considering a motion to dismiss for failure 
to state a claim for which relief can be granted, 
the prayer for relief may be disregarded, since pur- 
suant to Rule 54% (a) of the Federal Rules of Civil 
Procedure, except in a case of judgment by default, 
every final judgment shall grant the relief to which 
the party in whose favor it is rendered is entitled 
regardless of whether he has asked for the proper 
relief in his! pleadings. And it is almost inconceiv- 
able that the Court could have granted no relief in 
a case of actual controversy within its jurisdiction. 

Under the circumstances, then, the case should 
not have been dismissed before a hearing had been 


granted on the merits of the action since under Su- 


preme Court decisions (Windsor v. McVeigh, 93 U. S. 


274; Hammond Packing Co v. Arkansas, 212 U.S. 322) 
there are constitutional limitations on the power of 
courts, even in the aid of their own valid proc- 
esses to dismiss an action without affording a party 
the opportunity to be heard on the merits of his 
causee 

Upon dismissal of an action without a hearing on 
the merits (an extreme remedy in the Federal Courts) 


generally the dismissal should be without pre judice. 
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In this case, even the question of 


jurisdiction 
was not raised by the Court and appellant is aware 
of no basis for a dismissal with prejudice. 

In any event, it hardly needs to be argued that 
the order dismissing the complaint with Prejudice 
should have set forth the grounds for dismissal. 

Conclusion. The Attorney General is | empowered by 


statute to settle any claim cognizable under U. S.C. 


Ae Title 28, Section 1346 (b) (cited supra) by arbi- 
tration with the permission of the Court. In the 
absence of an appropriate request by ithe Attorney 
General, appellant asks that the chee” bs remanded 
for a full hearing in the District Court. 


Ar, ent 
(1) The complaint should not have been dismissed 
for lack of jurisdiction. 


(A) The District Court had jurisdiction over 


the subject matter of the original complaint by vir- 


of the Act of September 6, 1966, Pe Ls 89 = 554, 
Section. 1, 80 Stat. 392, U.S.C. A. Title 5, Sec= 
tion 704. Complaint alleged that the appellant suf- 
fered financial loss as a result of the failure of 
the President's Commission on the Assassination of 
President Kennedy to develop conclusions which corre- 
sponded to the evidence presented to it; and one of 
the remedies proposed was that the United States set 
its official conclusions in relation to the Kennedy 
assassination to correspond with the evidence. (See 
JA 2 et. seq) 

The matter of the Court's jurisdiction over 
the original complaint is dealt with in more detail 
in the jurisdictional .statement and appellant consid- 
ers this sufficient since the only purpose here is 
to overcome the appellee's objection to jurisdiction 
under Rule 8 (a) of the Federal Rules of Civil Pro- 
cedure. 


(B) The District Court had jurisdiction -over 
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the motion for declaratory judgment by the Act of 
June 25, 1948, Ce bibs Section l, 62 State 964; 
revised May 2h, 1949, ce 139, Section 111, 63 Stat. 
105, U. Se Ce. As Title 28, Section 2201. Appellant 


feels that it is un-necessary to point’ out here the 


alternatives available to the District Court in rela- 


tion to the motion for declaratory judgment with re- 
| and aco 


tion is not dependent for its maintenance on 


to relief since the motion was denied 


disposition of that motion. 

However, it might be instructive at this point 
to explore the subject of why this mdans of pur- 
suing the action was chosen in view of the fact 


that, to the present at least, appellee has admitted 


no valid claim for relief. | 

It was stated in an opinion delivered by ODis- 
trict Judge Murphy, sitting in bane with two Gir- 
cuit judges (iralac: Inc. ve. Hat Corporation of A- 
merica, 166 F. 2d 28%), "In form the Declaratory 
Judgment Act differs in no essential respect from 


any other action. The conditions of the usual ac- 


tion, procedural and substantive, must | always be 
present, namely, the competence of jurisdiction over 
: | 


the parties and subject matter, the existence of op= 
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erative facts justifying the judicial declaration of 
legal consequences, the assertion against an interest- 
ed party of rights capable of judicial protection, 
and a sufficient moving interest in the moving 
party to entitle him to invoke a judgment in his 
behalf. 

"eee The Court has emphasized that the Act 
should have a liberal interpretation bearing in mind 
its remedial character and legislative purpose." 

Judge Clark in Treemond Company v. Schering (122 
F. 2d 702) stated: ‘Some district courts seem to 
have found difficulty freeing themselves from the 
strait-jacket of the ‘adversary' conception. They 
hibit a tendency toward a narrow and technical 
terpretation of an Act intended to be construed in 


accordance with its broad and wise purpose." 


As to the remedial character and legislative pur-~ 


pose of the Act, Edwin Borchard has eloquently spo- 
ken in the preface to the first edition of Bor- 
chard's Declaratory Judgements (Copyright 1934, by Bantes: 
Baldwin Law Publishing Company of Cleveland, Ohio): 
"The utility of the declaratory judgment in the ad- 
judication of conflicting claims between the citizen 


and the administration has not been fully  appreci- 
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ated- It is not merely its speed, inexpensiveness, 


and simplicity which commend the declaration ‘of 


rights in administrative law, nor the fact that it 
enables disputes to be determined in their incipiency 
before they have grown into devastating battles and 
that a decision is obtainable without the prior ne- 
cessity of a purported violation of law or a pre- 
carious leap in the dark. It is rather the fact 
(1) that administrative officials in the performance 
| 


of their duties or in challenges to the validity of 


their acts require no coercive remedies or sanctions, 


but merely a declaration of their legal lrelations in 
order to remain, or be kept, within the bounds of 
legality; and (2) that the procedural vehicles by 
which administrative acts are submitted ‘to judicial 
review, namely, the extra-ordinary legal remedies and 
injunction, have accumulated such a vast cargo of 
technicalities that the citizen desirous of challeng- 
ing an administrative power or privilige | finds him- 
self frequently engulfed in a procedural | bog which 
bars him from his goal. Nor has the officer under 
Present practice any effective method of himself 


raising the issue of legality when challenged, for 


he must usually await the litigating initiative of 
| 
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his adversarye 
"Not the least of the advantages for a judicial 
declaration of rights over coercive forms of proce- 
dure is the possibility of adjudicating disputes on 
issues of law in simple, civilized fashion without 
violence or breach of economic and social relations. 
legal positions can be effectively asserted, yet 
without cocksureness that makes defeat humiliating." 
(C) The District Court had jurisdiction over 


the amended complaint under the Act of June 25, 


1948, ce. 646, 62 Stat 933 as revised into the Act 
of November 2, 1966, P., L, 89-719, Title II, Sec- 
tion 202 {a}, 80 Stat. 1248, U. SiC. aA. Title 28, 


Section 1346 (b). 

The appellant devotes the major portion of the 
argument on the first point to the amended com- 
Plaint. 

While appellant assumes that objections to the 
Court’s jurisdiction not raised either by the defend- 
ant - appellee or the Court in the original instance 
shall not be raised here, appellant wishes to em- 
Phasize that the Conclusions of the Report of the 
President's Commission act as a shield behind which 


a variety of illegal and quasi-legal activities, det- 
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| 
| 
| 
| 
rimental to the appellant, take place, regardless of 


the date those conclusions were entered. : These acts 
were at least partially contemplated on the basis of 
the projected conclusions even before the official 
conclusions of the Report were entered. | In other 


words, the relevant acts were necessarily dependent 


upon the erroneous conclusions of the Commission. It 


is as if on September 24, 1964 a | field was 


mined and in the summer of 1966 the = charges began 


to explode. 

They continue to explode to the Present daye 
Mark Lane, William Manchester, James Carrison, and a 
host of lesser nobles populate av thicket through 
which the appellant can wade only upon clearing the 
record with respect to what happened on November 22, 
1963 « | 

This will be settled upon judicial review. 

But, in truth, the appellant has been adversely 
affected by a related conspiracy since 1959, and ju- 
dicial review which does not take into account liq- 
uidated damages places a tremendous strain upon the 
appellant's resources. 

In assessing the value of his claim! for liqui- 


dated damages under U. S.C. Aw Title 28, Section 
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1346 (b) appellant has based the evaluation on the 
relevant occurrences in the period encompassing rough= 
ly the summer of 1966 to the time that the claim 
was filed that is an- evaluation based upon the 
injury done the appellant within this Period re- 
sulting from the fraudulent behavior of agents of 
the President's Commission aided and abetted by the 
Conclusions of the Report. 

The United) States is not exempt from liability 
in relation to the consequences of this particular 


fraud. 


By the Act of June 25, 1948, c.. 646, Section 1, 


62 Stat 98%, U. S.C. Ae Title 28, Section 2680 (h), 
the provisions of U. S.C. A. Title 28, Section 1346 
(b) do not apply to "any claim arising out of as- 
sanit, battery, false imprisonment, malicious prosecu- 
tion, abuse of process, libel, slander, misrepresenta- 
tion, deceit, or interference with contract rights." 
But as reported in Panellav. U.S. (216 F. 2d 622) 
it was pointed out to the Senate Committee which 
considered the above exceptions before adoption that 
2680 (h) was proposed Precisely because Government em- 
Ployees committing any of the acts specified were 


either suable in their private capacities or other 
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remedies were available. Quoting the language of Pan- 
ella v. U. S.- (supra): "For example it may be said 
that the 2680 (h) exceptions were prompted by the 
thought that high standards of public bervice would 
be promoted by government employees knowing that they 
could not engage in such lawless activities at gov- 


ernment expenses 


| 
| 
"eee In the hearings before the Senate Committee 


in the 76th Congress, the representative! of the De- 


Partment of Justice referred to the assault and bat- 
tery exception as follows: ‘Clause 9 proposes to ex-= 


clude from the cognizance of the law claims arising 
sa] 5 


out of assault, battery, false arrest, and so forth, 


| 
a type (sic) of torts which would be! difficult to 


make a defense against, and which are easily exager— 
ated. For that reason it seemed to those who framed 
this bill that it would be safe to exclude those 


types of torts, and those should be settled on the 


| 

basis of private acts.' 
The present claim grows out of negligence. It is 

the result of the failure to exercise due care on 


the part of those charged with the execution of Ex= 


ecutive Order Number 11130, And clearly, | it falls 
| 


within the scope of 1346 (b). 
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The question remains as to whether oor not’ the 
claim was properly before the Court since it was 
Prescribed on: amendment and Pparticularized only upon 
objection by the appellee to the Court's jurisdict- 


tion. 


In the United States v. Association of American 


Railroads, De Ce Nebe 4 F. Re De. 510, “it was held 


that (1) the law recognizes "capacity to sue" as 
plaintiff's personal right to come into court; and 
(2) a defendant cannot impeach by affidavits in sup- 
port of his motion to dismiss for failure to state 
a valid claim, the essential allegations of a com- 
Plaint and thereby in effect force a plaintiff to 
summary trial, even without necessity of answer, upon 
matters of fact specifically averred in complaint. 
Thus it may be inferred that upon the filing by 
the appellee of the pleading Memorandum Of Law ap- 
Pellant had a personal right and the complaint ought 
not to have been dismissed before a reasonable time 
had been granted for the filing of an answer. And 
although the complaint was dismissed on the same day 
that the answer was filed, appellant assumes that 
all appropriate pleadings were considered on the mo- 


tion to dismiss. 


Granted then that the pleadings were | Properly be=- 
fore the Court, did the complaint, as amended, con- 
stitute a "new" cause of action in the sense that 
it would require the appellant to begin all over? 

In the light of the liberal interpretation cus= 
tomarily granted the Federal Rules of Civil Procedure 
this is clearly not the case. And it might be 
added that the spirit of flexibility | reflected 


in this liberal interpretation has in the Past not 


been entirely lost on the United States District 


Court For The District Of Columbia, as in Hill Ian 


ham, Inc. v.  Lightview Development Corporation (163 F, 
Suppe 475) and in Federal Looseleaf Corporat ion Ve 
Woodhouse Stationary Company (163 F, Supp | 482) where 


| 

Plaintiffs in each instance qualified to maintain 
| 
| 
| 


their actions only after the defendants had filed 
motions to dismiss. 

In Chisholm _v. Gilmer (299 U.S. 99) | Ea was 
held that the Constitution "does not prescribe the 
method of beginning civil cases at law, | beyond re- 
quiring reasonable notice and a fair opportunity to 
be heard before the issues are determined," And in 


Hackner et al v. Guaranty Trust (117 F. 2d 95) 


where all of the plaintiffs except one | were dis- 
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charged for lack of jurisdictional amount, Judge Clark 
stated at Page 98, "This disposes of the case as 
to all of the plaintiffs except Eastman. Since she 
alleges grounds of suit in the Federal Court, the 
only question is whether or not she must begin a 
new suit again by herself. Defendant's claim that 
one cannot amend a nonexistent action is purely for- 
mal, in the light of the wide and flexible content 
given the concept of action under the new rules. 
Actually she has a claim for relief, an action in 
that sense; and as the Supreme Court has pointed 
ace, there is) no particular magic in the way it is 


instituted. Chisholm vy. Gilmer, 299 U. S. 99, 57 SS. 


Cte 65, 81 L. Ed. 458, upholding a suit instituted 


by mere motion for judgment." 

(2) Complaint should not have been dismissed for 
failure to state a claim for which relief could be 
granted since plaintiff stated a valid claim within 
the meaning of the relevant statutes. 

From Corpus Juris Secundum, Volume 35 B, Page 123, 
Section 824: "For purposes of a motion to dismiss a 
complaint, the prayer for relief may be disregarded; 
the question is not whether the relief sought can 


be granted, but whether any relief can be granted. 
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Under the Federal Rules of Civil Procedure Rule 54 


(c) 28 U. S.C. Ac,, Providing that except | as to a 


| . 
| 

Party against whom a judgment is entered | by default, 

every final judgment shall grant the relief to which 


the Party in whose favor it is rendered| is enti- 


tled, even is a party has not demanded such relief 


in his pleadings, a complaint is sufficient, and not 
to be dismissed, if it shows that the plaintiff is 


entitled to any relief which the court can grant, 


regardless of whether it asks for the proper re- 
lief." | 

Complaint alleged in the original instance that 
appellant was adversely affected by activities related 


to the conspiracy to assassinate President Kennedy, 
| 


and that the Conclusions of the Report! of the 
President's Commission did not accurately beflect that 
conspiracy or the conditions under President Kennedy 
was killed. | 

Was it within the power of the Court to grant 
any relief? | 

Appellant alleged in the Clarification of Issues, 
JA - 23, that members of the ‘President's | Commission 


did collaborate with Mark Llane, in such 4 manner as 


to lay the groundwork for the future manipulation of 


37 


the literary market. And in fact the market was ac-~ 
tually manipulated largely on the basis of that col- 
laboration and the literary endeavors of the appel- 
lant were thereby compromised. 

Was it within the power of the Court to grant 
any relief? 

The answer to the question is clearly affirmative 
in both instances and requires no elaboration. 

(3) Plaintiff having stated a valid claim and 
jurisdiction being conferred by statute upon the Dis- 
trict Court, complaint should not have been dismissed 
before the plaintiff had been granted an opportunity 


to establish his case. 


This is a matter of right. Indeed, Mr. Justice 


White in delivering the opinion of the Court in 
Hovey_v. Elliot (167 U. S. 409) stated at page 414: 
"To say that the courts have inherent power to deny 
all right to defend an action and render decrees 
without any hearing whatever is, in the very nature 
of things, to convert the court exercising such an 
authority into. an instrument of wrong and sopreksdon: 
and hence to strip it of that attribute of justice 
upon which the exercise of judicial power necessarily 


depends." 


Mr, Justice White in the aforementioned opinion 
called attention to Windsor _v. McVeigh, 93 Ue Se 27h, 


in which Mr. Justice Field stated: "The | principle 


stated in this terse language lies at the foundation 
of all well ordered systems of jurisprudence. Where- 
ever one is assailed in his person or his property, 
there he may defend, for the liability | and the 
right are inseparable. This is a principle of natu- 
ral justice recognized as such by the common intel- 
ligence of all nations. A sentence of a 
nounced against a party without hearing | 

giving him an opportunity to be heard, F 

judicial determination of his rights, 

titled to respect in any other tribunal. 

"That there must be notice to a party of some 
kind, actual or constructive, to a valid judgment 
affecting his rights, is admitted. Until | notice is 
given, the court has no jurisdiction in any case to 
proceed to judgment, whatever its authority may ba, 


by the law of its organization over the subject 


matter. But notice is only for the purpoge of being 
heard upon the claim or the charges made; it is a 
summons for him to appear and speak, if he has 
anything to Bey why the judgment sought should not 
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be rendered. A denial to a party of the benefit of 
a notice would be in effect to deny that he is 
entitled to any notice at all, and the sham and 
deceptive proceeding had better be omitted altogether. 
It would be like saying to a party, appear and you 
shall be heard; and when he has appeared, saying, 
your appearance shall not be recognized, and you 
shall not be heard. In the present case, the Dis- 
trict Court not only in effect said this, but im- 
mediately added a decree of condemnation reciting 
that the default of all persons had been duly en- 
tered. It is difficult to speak of a decree thus 
rendered with moderation; it was in fact a Mere ar- 
bitrary edict, clothed in the form of a judicial 
sentence." 

Mr. Justice Holmes, delivering the opinion of the 
Court in Societe Internationale Pour Participations In- 
dustrielles et Commerciales, S. A. ve Rovers. Attorney 


General, Successor to the Alien Property Custodian, 
357 U. Se 197, citing the opinion in Windsor v. Mc- 


Veigh (supra) in addition to that of Hammond Packing 
Company _v. Arkansas, 312 U. S. 322, stated, "These 


decisions establish that there are Constitutional lim- 


itations on the power of Courts, even in the aid 
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of their own valid processes, to dismiss an action 


without affording a party the opportunity for a 


hearing on the merits of his cause." 

(4) Complaint should not have been dismissed with 
Prejudice since there had been no adjudication on 
the merits. | 

It is well established (Glo Company ve. Murchison, 
208 Fe 2d 714) that generally a dismissal should be 
without prejudice where there has been | no ad judica~ 
tion of the merits. 

Appellant concedes that there May be! circumstances 
where a complaint should be dismissed with Pre judice 


On a motion to lack of jurisdiction or! even failure 
to state a claim for which relief sould be granted. 
But here, outside of submitting a motion to dismiss 
on the above grounds and a pleading ‘in support 
thereof, appellee never addressed the District Court. 
No pre-trial date was ever set. No testimony and no 
depositions were taken. The question of | jurisdiction 
was never raised by the Court. Appellant: is aware 
of no conceivable basis for a dismissal with preju- 
dice. 

(5) Dismissal with prejudice was impsoper in an 


order which set forth no grounds for dismissal, 
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Here appellant simply quotes from the opinion of 
Judge Sparks in Topping v. Fry, 117 Fe. 2d 95. 
"without permitting oral argument or granting 


plaintiff an opportunity to amend his complaint if 


he so desired, the court dismissed the complaint 


summarily, making no statement as to which of the 
diverse grounds stated by the two defendants in 
their motions to dismiss it relied upon as a basis 
for its action, Of course this dismissal acted as a 
dismissal with prequaice, and that being the case, 
we think plaintiff was entitled to know on what 


grounds the action was based." 


Conclusion. Appellant concludes therefore that a 
valid cause of action exists within the meaning of 
statutes authorizing suit against the United States. 

Appellant makes note of the fact that under the 
Act of June 25, 1948, ce 646, .Section’'1, 62 Stat. 
984, Us. Se Ce Aw Title 28, Section 2677, the Attorney 
General may settle any claim cognizable under WU. S. 
Ce. Ae Title 28, Section 1346 (b) at any time with 
the permission of the Court. 

Accordingly,, and in the absence of an appropriate 


request by the Attorney General, appellant asks that 
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the case be remanded for a full and | fair  heari 


in the District Court. 


(Signed ) 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of the appellee, the question is whether 
appellant’s complaint, seeking damages from the Govern- 
ment because by its alleged negligence and conspiracy it 
has deprived him of a potential market for his publica- 
tions about the Kennedy assassination, was correctly dis- 
missed by the District Court for lack of jurisdiction over 
the subject matter and for failure to state a claim upon 
which relief could be granted. 
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Summary of argument 


Argument: 


I. The District Court correctly dismissed appellant’s com- 
plaint for lack of subject-matter jurisdiction i 


. Assuming, arguendo, the District Court had jurisdic- 
tion, appellant’s complaint was correctly dismissed for 
failure to state a claim upon which relief could be 
granted 


Conclusion 
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BRIEF FOR THE APPELLEE 


COUNTER-STATEMENT OF CASE 


Because the appellant’s statement of case is in some 
respects inaccurate and unclear, the Government believes 
a counter-statement will be helpful. 

Appellant filed a complaint in the District Court alleg- 
ing that the Government conspired to deprive him of a 
potential market for his publications about the Kennedy 
assassination. This alleged conspiracy seems to have 
existed, in appellant’s view, because the Government, 
through agencies responsible for investigating and report- NG 
igs upon the assassination, presented an account of the 


(1) 
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assassination which differed from appellant’s published 
theories. (JA 2-7.) 

The complaint asked the District Court to enjoin the 
collection of certain federal taxes owed by appellant “until 
such time as he has sufficient independent capital to pro- 
mote the sale * * *” of a book allegedly written by appel- 
lant, “or, alternately [sic], until the Government of the 
United States adjusts its official findings in connection 
with the Kennedy assassination to correspond with the 
evidence,” in which case the appellant should be allowed a 
reasonable time “to adjust any settlement with the Inter- 
nal Revenue Service to a schedule that takes in account 
obligations he has already incurred.” (JA 7.) 

Along with the complaint, appellant filed both a motion, 
which requested the same relief set out in the complaint, 
and an application for a temporary restraining order 
against the Internal Revenue Service to prevent “inter- 
ference with any income” due appellant. (JA 8-11.)* 
Thereafter, appellant filed a “Motion for Declaratory 
Judgment”, with supporting affidavit, seeking damages of 
$100,000. These documents contain basically the same 
allegations found in the complaint. (JA 12-18.) The 
District Court entered an order denying the motion. (JA 
19.) 

Appellant then filed an amendment to his complaint 
(1) providing for incorporation of the above-mentioned 
affidavit into the complaint, (2) striking the reference in 
that affidavit to the “Motion for Declaratory Judgment”, 
(3) urging that the case was now one “for equity under 
the Tort Claims Act”, and (4) changing “the character 
of the relief sought * * * from injunctive relief to that 
of financial judgment against the defendant in the sum of 
two hundred and fifty thousand dollars ($250,000.00) .” 
(JA 20.) 


* While not a part of the official record, it appears that on Feb- 
ruary 10, 1967, Judge Bernita Sheldon Mathews, after oral argu- 
ment, denied appellant’s pendente lite requests for a temporary 
injunction, temporary restraining order and refund of money 
allegedly seized. 
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At this stage in the proceedings, the Government moved 
to dismiss the complaint with prejudice on the grounds 
that the District Court lacked jurisdiction over the sub- 
ject matter and that the appellant had failed to state a 
claim upon which relief could be granted. (JA 21.) In 
response to the Government’s motion, appellant filed a 
document entitled “Clarification of Issues” which repeated 
his previous allegations and added that the Government, 
in some undisclosed manner, had failed to exercise “due 
care”, (JA 23-25.) The District Court granted the mo- 
tion to dismiss the complaint with prejudice. (JA 26.) 


STATUTES INVOLVED 


While appellant’s brief contains some of the statutes 
set forth below, all of the relevant statutes are here set 
forth in the interest of clarity. 


Internal Revenue Code of 1954: 


SEC. 7421. PROHIBITION OF SUITS TO RE- 
STRAIN ASSESSMENT OR COLLECTION. 


(a) Tax.—Except as provided in sections 6212 (a) 
and (c), and 6213(a), no suit for the purpose of 
restraining the assessment or collection of any tax 
shall be maintained in any court. 


* * * * 


(26 U.S.C. 1964 ed., Sec. 7421.) 


28 U.S.C.: 
§ 1346. United States as defendant. 


(a) [as amended by Sec. 1, Act of July 30, 1954, 
c. 648, 68 Stat. 589] The district courts shall have 
original jurisdiction, concurrent with the Court of 
Claims, of: 


(1) Any civil action against the United States 
for the recovery of any internal-revenue tax al- 
leged to have been erroneously or illegally as- 
sessed or collected, or any penalty claimed to 
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have been collected without authority or any 
sum alleged to have been excessive or in any 
manner wrongfully collected under the internal- 
revenue laws; 

(2) Any other civil action or claim against 
the United States, not exceeding $10,000 in 
amount, founded either upon the Constitution, 
or any Act of Congress, or any regulation of an 
executive department, or upon any express or 
implied contract with the United States, or for 
liquidated or unliquidated damages in cases not 
sounding in tort. 


(b) [as amended by See. 2, Act of April 25, 1949, 
c. 92, 63 Stat. 62] Subject to the provisions of chap- 
ter 171 of this title, the district courts * * * shall 
have exclusive jurisdiction of civil actions on claims 
against the United States, for money damages, ac- 
cruing on and after January 1, 1945, for injury or 
loss of property, or personal injury or death caused 
by the negligent or wrongful act or omission of any 


employee of the Government while acting within the 
scope of his office or employment, under circum- 
stances where the United States, if a private person, 
would be liable to the claimant in accordance with 
the law of the place where the act or omission oc- 
curred. 


* * * * 


§ 2680. Exceptions. 


The provisions of this chapter and section 1346 
(b) of this title shall not apply to— 


(a) Any claim based upon an act or omission of 
an employee of the Government, exercising due care, 
in the execution of a statute or regulation, whether 
or not such statute or regulation be valid, or based 
upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty 
on the part of a federal agency or an employee of 
the Government, whether or not the discretion in- 
volved be abused. 


* * * * 
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(ce) Any claim arising in respect of the assessment 
or collection of any tax or customs duty, or the de- 
tention of any goods or merchandise by any officer 
of customs or excise or any other law-enforcement 
officer. 

* * * * 

(h) Any claim arising out of assault, battery, 
false imprisonment, false arrest, malicious prosecu- 
tion, abuse of process, libel, slander, misrepresenta- 
tion, deceit, or interference with contract rights. 


* * * * 


SUMMARY OF ARGUMENT 


The District Court correctly dismissed appellant’s com- 
plaint because the Court had no jurisdiction over the 
subject matter of the suit. Suits against the United 
States are permitted only with statutory consent which 
confers jurisdiction on a particular court. Appellant has 
failed to point to any statute which could reasonably be 
construed to permit adjudication of his extravagant claim. 

Assuming, arguendo, that the District Court had ju- 
risdiction, the complaint was nevertheless correctly dis- 
missed since appellant failed to state a claim upon which 
relief could be granted. His claim for damages, grounded 
on the Government’s alleged conspiracy and negligence in 
presenting an account of the Kennedy assassination which 
differed from his published theories, is obviously frivolous 
and does not state a cause of action under any statute 
or legal theory. 


ARGUMENT 


I 


The District Court Correctly Dismissed Appellant’s 
Complaint for Lack of Subject-Matter Jurisdiction 


The question presented by this appeal may be disposed 
of by application of a traditional and basic jurisdictional 
principle. The United States, a sovereign entity, may not 
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be sued without specific and express statutory consent. 
See, eg., Reid v. United States, 211 U.S. 529 (1909); 
United States v. Shaw, 309 U.S. 495 (1940). Absent 
statutory consent, there is no subject-matter jurisdiction. 
United States v. Shaw, supra, pp. 500-501, 503. Nothing 
in appellant’s pleadings or in his brief suggests the exist- 
ence of any statute reasonably manifesting the Govern- 
ment’s consent to subject itself to the unusual claim in 
this suit. Nor does appellant suggest any legal theory 
supporting a possible cause of action, much less a suit 
cognizable under any statute. 

With the possible exception of 28 U.S.C., Section 1346 
(b), supra (a basic provision of the Tort Claims Act), 
all of the statutes cited by appellant as supporting ju- 
risdiction in this case are by their terms plainly inappli- 
cable. See, e.g., Section 1980, Revised Statutes (42 U.S.C. 
1964 ed., Sec. 1985) (which creates a civil action in favor 
of an individual who is injured by specified conspiracies 
to interfere with his civil rights) ; 28 U.S.C., Section 1343 
(which confers jurisdiction upon the District Court to 
hear any civil action authorized by law to recover dam- 
ages for injuries suffered by reason of the conspiracies 
mentioned in Section 1980, Revised Statutes); and 28 
US.C., Section 1346(a) (2), supra (which confers juris- 
diction upon the District Court to hear civil actions 
against the United States, not exceeding $10,000, founded 
upon the Constitution, any Act of Congress, or any con- 
tract with the United States, or for liquidated or unliqui- 
dated damages in cases not sounding in tort). Moreover, 
two of the statutes cited by appellant are remedial, not 
jurisdictional. Thus, 5 U.S.C., Sections 703 and 704 (Ad- 
ministrative Procedure Act), provides federal judicial 
review of specified agency actions in courts of competent 
jurisdiction, and 28 U.S.C., Section 2201 (Declaratory 
Judgment Act), provides that United States courts may 
declare legal rights and relations in cases of actual con- 
troversy within their jurisdiction, except with respect to 
Federal taxes. See Kansas City Power & Light Co. v. 
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McKay, 225 F. 2d 924, 932-938, 96 U.S. App. D.C. 278 
(1955), certiorari denied, 350 U.S. 884 (1955) (Admin- 
istrative Procedure Act) ; Cadillac Publishing Co. v. Sum- 
merfield, 227 F. 2d 29, 97 U.S. App. D.C. 14 (1955), 
certiorari denied, 350 U.S. 901 (1955) ; Continental Bank 
and Trust Co. v. Martin, 303 F. 2d 214, 112 U.S. App. 
D.C. 354 (1962) (Declaratory Judgment Act). These 
statutes do not create consent to suits against the United 
States. Chournos v. United States, 335 F. 2d 918, 919 
(C.A. 10th 1964) (Administrative Procedure Act); Bal- 
istriert v. United States, 303 F. 2d 617, 619 (C.A. 7th 
1962) (Declaratory Judgment Act). 

Appellant asserts here, as he did below, that his claim 
is cognizable under the Tort Claims Act, 28 U.S.C., Sec- 
tion 1346(b), by which, concededly, the United States 
has consented to be sued, but only “under circumstances 
where the United States, if a private person, would be 
liable to the claimant in accordance with the law of the 
place where the wrongful act or omission occurred.” 
Given this limitation, appellant has patently failed to set 
forth any legal basis to support his claim. 

In his pleadings appellant irrelevantly refers to an al- 
leged levy made upon his salary by the Internal Revenue 
Service for the purpose of collecting federal taxes. (JA 
5-6, 15.) However, this suit is obviously not one involv- 
ing the assessment or collection of federal taxes. Indeed, 
appellant appears to admit his tax liability. (JA 5-6, 15; 
Br. 4, 9.) Even if the suit involved federal taxes, in- 
junctive relief, except in extraordinary circumstances, is 
precluded by statute. Section 7421(a), Internal Revenue 
Code of 1954, supra; Enochs v. Williams Packing & 
Navigation Co., 291 F. 2d 402 (C.A. 5th 1961). Fur- 
thermore, Section 1346(b), supra, of the Tort Claims Act 
has no application to any claim arising in respect of the 
assessment or collection of any tax. 28 U.S.C., Section 
2680(c), supra. Compare 28 U.S.C., Section 1846 (a) (1), 
supra. 
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Appellant’s primary contention appears to be that he 
has sustained a loss of income by reason of a conspiracy 
among, and the negligence of, certain Government agents, 
resulting in the suppression and distortion of evidence 
concerning the Kennedy assassination, and creating a con- 
troversy causing competitive books about the assassina- 
tion to thrive and somehow reducing the market for 
appellant’s publication. Appellant’s logic escapes the 
Government; no lengthy discourse on the essential ele- 
ments of conspiracy or negligence appears warranted. 
Appellant’s frivolous contentions do not even suggest a 
recognizable cause of action, least of all one under the 
Tort Claims Act. Cf. 28 U.S.C., Section 2680(a) and 
(h), supra; Dollar v. Land, 154 F. 2d 307, 81 U.S. App. 
D.C. 28 (1946), affirmed, 330 U.S. 731 (1947). 


II 


Assuming, Arguendo, the District Court Had Jurisdic- 
tion, Appellant’s Complaint Was Correctly Dismissed 
for Failure to State a Claim Upon Which Relief Could 
Be Granted 


Assuming, arguendo, that the District Court had ju- 
risdiction over appellant’s claim, the complaint was still 
correctly dismissed since appellant failed to state a claim 
upon which relief could be granted. 

Appellant has not alleged any act or omission by the 
United States, its agents or officers, resulting in tortious 
harm to appellant. Nor has he alleged that the Govern- 
ment has attempted in any way to suppress his publica- 
tions or encroach upon any of his rights. 

Appellant’s only grievance appears to be that his theo- 
ries about the assassination of President Kennedy were 
not adopted by the Government agency appointed to in- 
vestigate and report upon the assassination. Of course, 
appellant has the right to express his views on that 
tragedy, but he obviously has no right to a windfall in 
damages merely because his views are not adopted by the 
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Government. In sum, appellant has alleged no facts which 
would support any claim entitling him to relief. Cf. 
Conley v. Gibson, 355 U.S. 41, 45-46 (1957) ; Francis O. 
Day Co. v. Shapiro, 267 F. 2d 669, 109 U.S. App. D.C. 


392 (1959). 
CONCLUSION 


The District Court’s order dismissing the complaint 
should be affirmed. 


Respectfully submitted, 


RICHARD M. ROBERTS, 
Acting Assistant Attorney General. 


MEYER ROTHWACKS, 
Attorneys, 
Department of Justice, 
Washington, D. C. 20530. 
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